performed a special inspection in accordance with the fan
stoppage plan.  These actions are not consistent with an
"unwarrantable failure" determination.^/

Under the circumstances Order No. 2536^96 is modified
to a citation under section 104(a) of the A(

trative Law Judge

Gary
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Distribution:

R. Henry Moore, Esq., Rose, Schmidt, Chapman, Duff & Hasley,
900 Oliver Bldg., Pittsburgh, PA 15222 (Certified Mail)

James B. Crawford, Esq., Office of the Solicitor, U.S. Depart-
ment of Labor, 4015 Wilson Blvd., Arlington, VA 22203
(Certified Mail)

Tom Shumaker and Larry steinhoff, United Mine Workers of
America, Local 2258, Box 95 R.D. #2, Prosperity, PA 15329
(Certified Mail)

Since I have found on the facts of this case that an
"unwarrantable failure" did not exist it is not necessary to
consider Emerald's objections to such findings on the grounds
that the findings were based on an "investigation" rather
than an "inspection" and that the alleged violation was
abated before the order was issued.

rbg

918 to abate because of lack of due diligence,
